
AMADOR WATER AGENCY 
BOARD OF DIRECTORS 

REGULAR MEETING 

March 9, 2023  9:00 a.m. 

12800 RIDGE ROAD 
and Zoom 

AGENDA PACKET SUPPLEMENT 

REMINDER: This meeting will be both in person and on line.  The Zoom log in information is on 
the agenda. 

Agenda Item 7A  – WARDALL REQUEST  -- Supplemental information is attached: 

1. Staff Report
2. Memorandum re Eagles Nest Capacity Fee Payment Obligations (Counsel)
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Board Meeting: March 9, 2023 Agenda Item No.  7A  
__________________________________________________________________ 

STAFF REPORT 
WARDALL REQUEST FOR RELIEF 

Recommended Action:  

Find that capacity (formerly “participation”) fees paid on parcels in 1991 do not bar the 
imposition of current capacity fees for new applications for service now, with credit for what 
was previously paid. 

Background:  

Mr. Wardall has asked the Board to decide that his payment of $250 per parcel 
participation fees for the original 23 parcels in Eagles Nest and Eagles Ranch means 
that no additional payment of capacity fees will ever be required for those parcels.  The 
Agency’s records appear to indicate that there are four parcels out of the original 23 that 
remain unconnected at this time.  One belongs to Mr. Bertelson who is developing his 
parcel and has asked the Board to find that he owes no capacity fees on the grounds 
that Mr. Wardall states. 

Regarding an application for water service to a parcel for which capacity fees have been 
paid, the Agency’s Water Code Section 2.02 provides: 

“If the service to the Premises was terminated by the Agency or forfeited, the 
Applicant must pay the difference between the current Capacity Fee and the 
Capacity Fee at the time the service was terminated or forfeited.” 

Section 2.22 provides: 

“Except as otherwise provided in the Agency Water Code or by law, the right to 
service to the Premises shall be forfeited if:  
…. 
3) no active Water Service to the Premises has been established within two (2)
years of capacity fees having been paid,
4) no active Water Service to the Premises has been established within two (2)
years of installation absent a Will Serve commitment, or
5) no active Water Service to the Premises has been established within five (5)
years of a Will Serve commitment having been provided.”

Mr. Wardall asserts that, the Agency’s regulations in effect at the time of his payment of 
fees were the 1988 regulations.  As was discussed with the Board on February 23, the 
1988 regulations include Rule 27, which was referred to and incorporated by reference 
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into Mr. Wardall’s mainline extension agreement as to the time limit on the conditional 
will serve, as well as Rule 3, which addressed payment of participation fees and other 
time limits.  

The Board directed staff to schedule the capacity fees question for decision after 
receiving advice from legal counsel.  A memorandum from counsel is attached.  

In addition to counsel’s legal analysis, a question of basic fairness has been raised.  
There are several facts the directors should note in considering fairness.  First, AWA 
should be fair to all of its customers.  Existing customers of the Agency regularly pay 
rates that fund maintenance and improvements to the water system.  The part of AWA’s 
system, the Ione Water Treatment Plant service area, is paid for by all of the Agency’s 
water customers.  Our capacity fees are calculated to be fair to those customers when 
new customers connect to the system.  The system is more than conveyance from the 
treatment plant, and includes raw water conveyance, storage, and treatment, as well, in 
which a great deal has been invested since 1988. Even considering only the existing ten 
Eagles Nest customers, the average time since those customers established service is 
22 years, during which time they, including Mr. Wardall, have been investing in the 
system through their rates.    

Of course, Mr. Wardall is one of those existing customers.  AWA should not be unfair to 
him.  He is not, however, being asked to do anything or pay any fees. There is simply 
nothing at issue here for him.   

The Agency should also act fairly toward Mr. Bertelson. He has entered into no direct 
agreement with the Agency regarding fees.  No communications with him, from his 
realtor’s first inquiry a year ago through all of his contractor’s contacts since have said 
anything about capacity fees other than that the current fees would be due before 
service was established.  Even if Mr. Bertelson heard from Mr. Wardall that the capacity 
fees would not be required, it is not reasonable under the circumstances to believe that 
the capacity fees question would have affected his decision to buy and develop his 
property.  He paid $300,000, or $8032 per acre, for 37.35 undeveloped acres for the 
purpose of constructing a 5000 square-foot private hangar for his aircraft.  He 
apparently understood that establishing water service on the parcel would entail a not 
insignificant expense. If these fees were an issue of decisive importance to Mr. 
Bertelson, he likely would have discussed it with Agency staff directly before now. 

If Mr. Bertelson asserts, and the Board believes, that the current capacity fees would 
cause a financial hardship, one possible course of action for the Board to consider 
would be to authorize staff to agree to a payment plan. This was the course taken in two 
recent cases of the capacity fees being found to create a hardship, Rammco in 
December 2022 and Mr. Bollingier (Pine Grove wastewater) in October 2022.  If the 
Board considers this alternative, staff recommends a maximum 12-month term, or that 
the payment plan include an interest charge.  
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Fiscal Impact:  

Staff believes there are three remaining unconnected parcels out of the 23 for which 
fees appear to have been paid in 1991. The current capacity fee for a residential 
connection is $23,800, or $23,550 more than what Mr. Wardall paid in 1991.  

CEQA:  

The General Manager has determined that the proposed action is exempt or otherwise 
not subject to CEQA. 

Committee Review: 

Mr. Wardall’s contention was heard in public comment at the January 12, 2023, Board 
meeting, discussed in the Budget & Finance Committee on January 19, 2023, and 
discussed by the Board in the February 23, 2023, Board meeting.   

Prepared by:  Larry McKenney, General Manager 
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MEMORANDUM 

To: Amador Water Agency Board of Directors 

Cc: Larry McKenney, General Manager 

From:  Joshua M. Horowitz 

Date: March 6, 2023 

Subject: Validity of Eagles Nest Developer’s Claim that AWA May Not Collect 
Additional Capacity Fees from Parcels Not Yet Connected to the 
Agency’s Amador Water System 

I. Factual Background

David Wardall, one of the partners involved in developing the Eagles Nest and Eagles 
Ranch subdivisions (“Eagles Nest”), has attended two recent board meetings to argue that 
the three remaining undeveloped lots in Eagles Nest are not subject to payment of 
additional residential water capacity fees beyond the $250 per dwelling unit sum paid in 
1991. Mr. Wardall argues that a 1989 conditional will-serve letter and 1990 mainline 
extension agreement signed by the Amador Water Agency’s former general manager, 
Thomas Hoover, provides that the $250 per lot water capacity fee (then called a 
“participation fee,” and for purposes of this memorandum will be called by the current 
name, “capacity fee”) was the full and final amount of such fees owed on each parcel in 
Eagles Nest.1 The Agency’s current residential water capacity fee is $23,800. 

The facts of this matter are more complicated than Mr. Wardall argues and do not support 
his position. In 1989, the Agency issued a conditional water will-serve letter to Mr. Wardall 
for 14 lots in the Eagles Nest Estates Subdivision to be served treated water from the 
Amador Water System. The first paragraph of this letter states that the Agency was 
charging Mr. Wardall a lower capacity fee than the $1,000 amount in effect at that time 

1 Mr. Wardall also raised issues related to maintenance of the community septic system and 
reimbursements owed for new water connections. Neither of these issues are addressed in this 
memorandum. The reimbursement issue was fully addressed by Amendment No. 4 to the 1990 
mainline extension agreement discussed further in this memorandum. And the wastewater system is 
owned and maintained by AWA.  
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because Eagles Nest had submitted its application before the fee was increased. The letter 
then quotes the old capacity fee as $500 per dwelling unit, which would be reduced further 
to $250 per unit if the developer installed the water distribution system within the project. 
The capacity fee payment terms deviate from the requirements of the second paragraph of 
Section C of Rule 27, which at the time provided, “The participation charges to be paid shall 
be those in effect on the date of the issuance of the conditional will serve commitment.” The 
letter does not explain any basis for the charging of these lower fees in violation of Rule 27’s 
requirements.  

The letter goes on to state that the project is otherwise subject to all Agency rules, 
regulations, and rates governing the Amador Water System.  This provision contains no 
time limit on such compliance or limits the need to comply to any specific set of rules, 
regulations, or rates enacted by the Board. The applicable regulations also include Rule No. 
22, titled “Variances and Waivers of Regulations, Rates And Rules,” which provides: 

If special conditions warrant, variances may be granted for any rule, regulation, rate 
or charge governing the distribution and use of water from the System. However, no 
such variances or waivers shall be effective unless and until approved by the Board. 
[Emphasis by italics added.] 

There is no evidence establishing that, at the time the conditional will-serve letter was 
issued, General Manager Hoover requested Board approval of the variance in the capacity 
fees charged or that such variance was approved by the Board as required by Rule 22.  

The January 27, 1989 conditional will-serve letter also conditioned the Agency’s provision of 
water service to Eagles Nest on execution of and full compliance with a mainline extension 
agreement and issuance by the Agency of a final, unconditional will-serve commitment. As 
discussed below, the Agency and the development partners of Eagles Nest signed a 
mainline extension agreement, but no evidence has been found indicating that a final will-
serve commitment for the project was issued by the Agency.  

On September 19, 1990, the Agency purportedly entered into a mainline extension 
agreement with the partnership, including Mr. Wardall, developing Eagles Nest. The 
Agency’s signatory was General Manager Hoover. Section 18 of this agreement concerning 
Water Service is the key term in question. It provides in relevant part: 

All such service shall be supplied in accordance with the Water Agency's rates, rules 
and regulations for the Amador Water System, as the same may be amended from 
time to time, provided that all Participation and Connection Fees shall be paid in 
accordance with the Conditional Will Serve Commitment dated January 27, 1989. 

Like the conditional will-serve letter, the mainline extension agreement contains the 
special term varying the standard payment of capacity fees. Yet, also like the conditional 
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will-serve letter, there is no evidence that this variance for a reduced capacity fee payment 
was ever reviewed or approved by the Board contrary to the requirements of Rule 22 
generally or the more specific requirement for Board review of variances in mainline 
extension agreements provided in Section I of Rule 10, “[Any unusual] terms and conditions 
shall be approved by the Board upon a report of findings and recommendation of the 
General Manager.” 

Yet another unexplained event occurred on January 16, 1991. On that date, Mr. Wardall 
paid capacity fees for 23 parcels, including 14 lots in Eagles Nest subdivision and 9 lots in 
Eagles Ranch subdivision, at the rate of $250 each. No subsequent conditional or final will-
serve has been found which explains how the original 14 lots in the Eagles Nest Estates 
subdivision became 23 approved lots in two subdivisions designated “Eagles Nest.” 
Subsequent to payment of these fees, a six-inch water transmission main and in-tract water 
conveyance and distribution facilities were constructed by Eagles Nest and accepted by the 
Agency. Over time, all but three of the lots on which the $250 capacity fees originally were 
paid have been developed and connected to the AWS. 

II. Issue Presented

Are owners of undeveloped parcels in the Eagles Nest Subdivision exempt from paying the 
current amount of capacity fees under the 1989 conditional will-serve letter and 1990 
mainline extension agreement or does the Agency have the legal authority to require 
owners of those undeveloped parcels to pay the current amount of capacity fees, less any 
credit for the $250 fee paid in 1991, as a condition of obtaining water service? 

III. Analysis of Issue Presented

I have concluded that the Agency is not only authorized, but obligated, to charge the owners 
of the remaining undeveloped parcels in Eagles Nest the amount of capacity fees in effect 
when those owners apply for a water service connection. My opinion is based on a number 
of existing legal requirements and equitable considerations discussed in more detail below, 
but which include most prominently the 1996 passage of Proposition 218 and 2010 passage 
of Proposition 26, and the subsequent changes in the applicable provisions of the Agency’s 
Water Code.  

First, and foremost, Proposition 218 and Proposition 26 enshrined in the California 
Constitution the long-established “beneficiary pays” principle applying to new development 
and cost-of-service payment obligations in California common law. This cardinal rule was 
created and is enforced to ensure that existing customers are not required to subsidize new 
development and service. As expressed in Propositions 218 and 26, this means that 
everyone requesting or receiving water service from the Agency must pay their proportional 
and equitable share of the Agency’s costs for providing water service to each parcel served, 
including buying in to capacity in the system’s conveyance and treatment facilities. This is 
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true both for a customer’s obligation to pay their fair share of the costs of receiving water 
service (Proposition 218) and of obtaining a connection to the water system, including a 
component to repay existing customers for their on-going investment in the water system so 
that it is immediately available to new customers (Proposition 26). In this case, the $250 
per unit capacity fee Mr. Wardall paid in 1991 on behalf of Eagles Nest did not even comply 
with the common law standard applicable at the time, let alone the current constitutional 
requirements. 

Also significant are the legal questions raised by the 1989-1991 transactions. As described 
in Part I above, there is no evidence to support that the $250 per unit capacity fee charged 
at the time complied with the Agency’s regulations. The decision of the former general 
manager violated the applicable Agency regulations then in effect. Moreover, there is no 
evidence that the Board approved the former general manager’s decision to grant a 
variance reducing the participation fee from the $1,000 that should have been applied. A 
significant peculiarity is the former general manager’s apparently independent justification 
for this reduction – that the Eagles Nest developer would construct the in-tract water 
system. This decision violated the corollary to the constitutional beneficiary pays principle 
that developers must pay for all infrastructure required to serve their new development at 
no cost to the public agency that will serve it. Likewise, there is no evidence to support how 
the 14 originally-approved lots became 23 or why a higher capacity charge was waived for 
these additional lots. 

The passage of time has a legal effect as well. While the Agency’s regulations in effect in 
1989 provide that payment of capacity fees was final, that provision came with specified 
time limits and even then were subject to the beneficiary pays/cost-of-service principles. At 
all relevant times, Mr. Wardall and the other Eagles Nest development partners were on 
notice that their entitlement to Agency water connections and service were subject on an 
on-going basis to the Agency’s rules and regulations, which are now found in the Water 
Code. While Mr. Wardall has argued that the 1989 conditional will-serve letter and 1990 
mainline extension agreement limit Eagles Nest lot owners’ obligation to pay capacity fees 
to $250 per unit, it already has been established in Part I that this argument is invalid as 
there is no evidence to support the validity of the limitation on fees to $250. Also, over 30 
years have elapsed -- the legal landscape has changed such that the validity of any Agency 
rule that purported in 1989 to forever limit a subsequent owner’s liability to pay their fair 
share for buying into existing system capacity is in today’s world an illegal subsidy scheme 
subject to legal challenge. 

Of particular relevance to the passage of time question is Section 2.22 of the existing Water 
Code. Section 2.22 is a restatement of similar provisions from past codes. It provides in 
relevant part that: 

Except as otherwise provided in the Agency Water Code or by law, the right to 
service to the Premises shall be forfeited if: 

8 of 10



. . . 
3) no active Water Service to the Premises has been established within two

(2) years of capacity fees having been paid,
. . .

5) no active Water Service to the Premises has been established within five
(5) years of a Will Serve commitment having been provided.

Any person seeking to restore water service shall apply for service in accordance 
with Section 2.00 above, and otherwise comply with the provisions in this Code on 
restoration of service for disconnected Premises. 

The Agency’s regulations then and the Water Code now both contain specific time limits on 
conditional will-serve commitments. Furthermore, in the intervening years Propositions 
218 and 26 were approved by the voters and enacted into the California Constitution, 
essentially rendering invalid any earlier limitation on the amount of capacity fees, even if 
such a commitment could be proved valid.  

Perhaps more important 30-plus years later, and in light of the fact that at least some of 
the remaining unconnected Eagles Nest parcels have been resold one or more times since 
they were originally subdivided, is the effect of Rule 3 existing in 1989-1991. The relevant 
part of Rule 3, paragraph A.(c)(3), provided: 

Applicant shall commence actual water service to the premises for which the 
application was made within two years of the date of completion of the application . . 
. . 

If the Applicant does not comply with the above provisions, then the letter of water 
service shall become null and void and have no further force or effect. There shall be 
no extensions. The Applicant shall be required to file a new application for the 
premises . . . . The Applicant shall pay all applicable connection charges pursuant to 
Schedule G and all applicable participation charges pursuant to Schedule H which 
are in effect on the date of the Agency’s payment request,  . . . , less any participation 
charges previously paid for the subject premises. [Emphasis in italics added.] 

While it might be arguable that the relevant part of Rule 3 would conflict with the 
provisions of the 1989 conditional will-serve letter and 1990 mainline extension agreement 
as applied to the developer of Eagles Nest, once the developer sold a lot to a new owner 
without a water service connection, and particularly if that parcel was resold yet again, any 
argument that the terms of the conditional will-serve letter or mainline extension 
agreement, even assuming they are valid, would provide no protection to subsequent 
owners. Having lost any nexus with the developer, the current lot owner would have to be 
treated like any individual water service applicant under Rule 3. 
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Finally, the equitable doctrine of “laches” applies to cases like this one. That doctrine holds 
that no person who sleeps on their rights for too long can demand that the right be honored 
when doing so would cause injury to the other party. As General Manager McKenney 
correctly stated it in his February 23 staff report: 

Capacity fees are calculated mainly as a “buy in” fee, to put new customers on a 
financial par with existing customers who have been paying for the system. A 
customer connecting today on a parcel for which a fee was paid 30 years ago is not 
on a financial par with existing customers whose rates have been financing the 
system over those decades. 

A last consideration is that there are legal defenses in contract law relevant to this 
analysis. These include failure of consideration and illegal purpose. The failure of 
consideration defense applies similarly to the discussion above concerning the cost of 
service/subsidy issues. If the developer and lot owners in Eagles Nest are unwilling to pay 
their fair share for connecting to the AWS, then they cannot claim the benefits of the 1989 
conditional will-serve letter or 1990 mainline extension agreement (assuming either are 
valid). The illegal purpose defense rests on the significant legal questions surrounding the 
commitments the former general manager made concerning the reduced capacity fees in 
apparent violation of the applicable Agency regulations. 

Finally, I understand from Mr. McKenney that some Directors expressed concerns about 
Eagles Nest lot owners who previously connected their lots to the AWS and paid more than 
the $250 per unit fee and who therefore might consider suing the Agency to recover any 
amounts paid over $250. In addition to the legal and equitable defenses the Agency could 
assert discussed in this memorandum, I believe that any lawsuit would be barred by the 
applicable statutes of limitation. In this case, those statutes of limitation are found in 
Government Code sections 66020 and 66022. Section 66020 is a 180-day statute of 
limitation. It would have required a lot owner to have paid the capacity fees under written 
protest and specifying in reasonable detail the grounds for challenging the fee. To my 
knowledge, no lot owner who previously paid more than a $250 fee did so under protest. 
Having failed that, the shorter 120-day statute of limitation under Government Code 
section 66022 would apply. This statute applies to challenges to the basis of the fee, i.e., the 
underlying ordinance or regulation. Regardless, the limitations period ran out long ago for 
any challenge to be brought by an existing customer in Eagles Nest.  
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